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Declaration made by me and David Pitman as previous
landowners and by others with a detailed knowledge of the
land and/or relevant events. These declarations were made
under oath unlike the User Evidende Fotms subinitted to the
Ooc:o_m Uw .m._m n_mmamaﬂm._

- Objector N Objections i Officers cotitnents

Sa icate.a detailed: x:oi_ma@m of the'land. it has been fo alfege that such a :,Q? subsisied. The reasonableness of that
suggested to me by other villagers that there are in fact a refection may be confirmed ar destroyed by seeing.the wilhesses:
very small number of “real” claimants, who have coerced. at the inquiry,”
others into filling in UEF's in order to make it appear as if :
the claim has widespread support. __n the same case it was also stated that 7, however, as probably

s s0 in-each of these cases, there were {0 be conflicting

it is inappropriate and unjust that a permanent right gver -8 So.m:om which.could only be tested or evaluated by cross-
another's land shouid be considered on the basis of such examination, an order would seem likely to be appropriate.”
fiimsy and unreliable evidence.

_ B Itis-correct for the authority to make a definitive map

Margaret The Council does not appear to have taken into " modification order on a reasonable allegation.that public rights
Piiman consideration and given due weight to the Staiutory subsist.

Claire:
Macdonaid

1 John
Graham

When ﬁ.:m Hooﬁ_m:j at xm_m_o_émww Mill was diverted there
were plenty of lecal annelincements, local residents and the

‘Parish Council were part of the process, but the footpath
that is claimed to have existed then did not appear on any

plans. If the ﬁooﬁmﬁ were established then, why didn't it
appear-on the plan. it wasn’t mentioned then or at any time

-ag-aninformal route that was commonly accepted oras g
:path people.considered as a foolpath then.

The distahce between the oid route of FP 4 and the south-

-.eastern exit of the new route of FF 4 is at ieast 100-120mi.
This Is a considerable distance and the fact that this was not
raised when the route of FP 4 was alfered shows that the
¢laimed route was not walked and was not accepted as &
right of way. _

} .ﬁ:m o_m_ama dnooﬁm;._ was c:ﬂmoo&ma in \_ww@@w E:ms %m

recerded wooﬁmm._ No.4 Donhead $t Andrew was diverted South

 of its definitive line. Officers would therefore not expect it to
appearon plans at that time.

Perhaps it was not raised at that time-as users considered that

the diversion did not affect their use of the glaimed route.

Officers understand that at that time The Mansfield was an open
field with no fences or barriers and the only effect which the

| diversion would have had upon the unrecorded route was-that

users would have been required {o continue further sauth in the
field, to meet the new junction with Fooipath No.4. Where the
diversion of Footpath No.4 did not bring their use into question it
would not have been necessary lo-make a claim at that fime. 1t is
noted that an application to.add the footpaih under Section 53 of
the Wildlife and Countryside Act 1981, was made only after the
paifrwas temporarity closed 10 the publicin late 2014 /fearly

s
H
i
|

W._Umsa Pitman

There wasno Sm:mo: of the path when .__Em.wﬂooﬁmﬁ: was |
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| Objector

Owwmnmozm

- Officers comments

v
H
+
H
i
4
i
i
i
i
H

i of the villagers ,_zmnm rude and aggressive; 2 few he

described as “foxic”. Pulting aside the lack of courtesy
shown to Mr Cheal, it is abundantly clear that there were a
nurnber of people wha, if they genuinely believed there fo

! be a publicTight of way, could and shouid have claimed
i such a right many years ago.

My conclusionis that it is most uniikely that one of the
*toxic” villagers (to-borrow Mr Cheal's wx.v.ﬂmmm_ozv would nagt
have attempied to claim the alleged route in 1996/97, if it
had existed then and they were using if.

elected bedy, representing the ooBBcnxK

1949, it should be noted that the original definitive an..nﬂo.om_mm

in Wiltshire was not exhaustive and Parish Council's often

ornitted paths or made errors in status. This was reflected in the.

.____mm_mbmﬂ_o: at the iime (i.e. the need for guingquennial revisws, and
remains so today. Reliance may be placed upeon whati the
definitive map records, but rict on what it doesnot show. itis

ricted thai there are 1500 known anomalies in the status-and
recording of rights of way in Wilishire, in addition to more than

180 applications for definitive map modification orders.

It is significant that the application to.add a Fooipath in the parish |

of Donhead St Andrew, is made by the Parish Courail, an

i

Clairg
Macdonald

¢ John
: Graham

David Pitman

| H R Graham

Emm in Uo::mma mw b:aﬂmé from 1980 — 2014 and

: mmmc“m__.@ walked my dogs along the footpaths in the village,

but the route across the field near Donhead Mill was never
one | used or noticed others using because it wasn't an

established route.

Lused to frequent only well used footpaths. Some were
-overgrown and virlually. impassable. { asstme thisis
- betause not many people used-them at all.

“No path was visible of the claimed route between 1993
- twhen my sister and brother-in-law purchased Beauchamp.

House) and 2002/3. if such a path had existed from 1996,
when T 'acquired my dog, | would have used it for walking

‘him.,
As setout in my statutory declaration (30" July 2015), there .

was no evidence of a footpath on the eastern side of the
field - when my family umnmm_.wj_v purchased-the land known

as Mansfield in 1982/4.

1T the path existed along the eastern boundary then I'would _

In the witness evidence forms, the witnesses are asked if the
- iandowner was aware of use. 32 of the 33 withesses in this case

Gonsider that, yes, the landowners were aware of use. However,

only 5 witnesses refer 1o a well worn path. 11 witnesses refer to

the awners being aware due to being seen by the iandowners or
the route being visible from thé property Bsauchamp House.

Whitst evidénce of use on the ground, i.e. a visibie watked {rack,
is useful supporting evidence of a public right of way, it is mcgmoﬂ

| 10 & number of factors, including frequency of use; ‘ground

conditions and time of year etc. and therefore cannot be relied
uport to discount the existence of public rights of way.
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| Objector

! Objections

T
i

Officers.commients

Mrs Shepherd erected “permissive” path notices immediately:
upen installing the stile in March. 2012 and they did not lodge

~with Wiltshire Couricil'a statement, plan and staiutory declaration

under Section 31(6]) of the Highways Act 198Q.

In his statutory deciaration Mr John Graham confirms that after

- the.installation of the stile, *Subsequently the number of people

walking the eastern boundary increased.” and in their evidence
Mr and Mrs Collyer-confirm that “.. when Mansfield was divided

-and a fence orected a style was incorporated into this fence

mmo_aﬁm ug to continue to use the path between DSTA4 and
DSTASL. " his formal objection to the making of the order Mr

...mﬁmeB_ does qualify this comment *...f am atiributed to
confirming that after the stile was: mamow,ma the number of users

increased” afthough | don’t dispute this comment, | am sure that

- the numbers increased due-fo Mr & _ia Lee’s request io Mrs:

Shaw for permission to walk the route on behalf of the village.
However, there'is evidence that the fénce was srected th March:

2012 and itis Claimed that Mr and Mrs Lee did not approach Mrs
- Shaw 1o request permission to use the way on behalf of the

village, untit 17 July 2012, a period-of 4 months between.these

-events. Iy addition, no written evidence of the permissien
granted to Mr and Mrs Lee on behalf of the village, has been

- presented to Wilishire Council and there is ne evidence of this
matter being raised wilh the Parish. Council, {please see Parish
.Ooc:o_m minutes Qmﬁmq moqm at. mmﬂp mwv

H
1

H

. People: Emmamw gll.gcross. the field”

"Claire
| Macdonald

| tdid observe thatin the last 10 years or 50 more nmo_uum
were noticeable walking randomly on figlds, such.as the ane
“infront:of my house, and not keeéping to the footpaths but

rather using omjmw peoples land to exercise their dogs, ﬂ._mu\

showed little régard for the corract right-of way or for-stock

in the fielé. On many occasions people would walk along my
fence ling, which isn't anywhere near the footpath from
Donhead 5t Andrew church to Donhgad St Mary church,

_um& 511, mmo,_oa m page 5 of %m Emnn.:@ Smnmowoﬂmwm
Oosmwmwmgow Guidelings stales:

“Wandering at will (roaming) over ari area, including the
foreshore (Dyfed CC v SSW 1989}, cannot establish a public
right ﬁImu.mn:Qm Laws of England, Vol .21, paras 2 and 4 wmﬁma
Use of-an area for recreational activities cannof give rise in itseif

to a presumption of dedication of a public right over & specific
Froute. Attention should be paid to the maps attached to the:

L
i

H

i
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is no evidence of implied dédication iiv.respect of the route

- south of D on the pian-attached hereto (the Pian), (DSTA 6)

or-on any other part of the claimed roufe. It is acknowledged
by Wiltshire Council AS\OV that the claimed route has not
Ummm walked for the full statutory period of 20 vears dating
back fram' 8% August 2012 (Paragraph 10.54 of WC’s

| decision report dated 18" July 2016 (the Decision Report)).

Based upon a review of the routes claimed to have been

| walked prior fo 1996/7 as sef out in the User Forms

submitted, Para 10.57 of the Decision Report confirms. that

i 20 years’ public use of the southem section of the routé (i.e.

south of old-FP4) cannot be shown for the required user
pefiod. This is furiher confirmed in Para 10.63 of the
Decision Report. Thus WC must rely on the implisd
dedication of a public footpath by the Shepherds on their
land in prder io show a public footpath. However WC.
grroneously assumes that by putting a sfile in their new.
fenice, the Shepherds impliedly dedicated a public footpath

i an their land.

When villagers pressed Marcus Shepherd fo instalt the stile
in March 2012, Mr Shepherd spoke to.Kevin‘Prince of
Carter Jonas, who advised Wardour Lid (Watdour) on the
purchase of its land. Mr Shepherd-agreed that Cariér Jonas
should prepare a “Permissive Path™ sign which would

include the route of the path on the Shepherds’ land.
_ >oooa5@€ Mr Shepherd installed his stile on the

undersianding that it was only a permissive path. Sometime

-after the “Permissive Paith” signs had been erecied, Mr
Shepherd commented io me that he was glad wrmﬂﬂrQ had

have considered the instailation ¢

~ ™
’ vamo_..how | Objections Qmmnm.ﬂ.m comments:
_ David Pitman | Due to the .uzm_amon_ of footpath 4-the alleged path hasnot | question of 1992-2012 and that public use Qﬁ the claimed 85@
been walked for the stalutory period of 20 years and there is | began between 2002 and 2005, there is.conflicting evidence
no evidence of the path being dedicated by implicaiion. from witnesses, whao claim to have used the route before
12002/G5. 19 of the 33 witnesses clalm to have used the rouig for
' MrandMrs | The claimed route has not been walked for the full statulory | the full 20 year User period, j.e. 1892-2012, the earliest user
Shaw nmzoa of 20 years due to the diversion of old FP4 and there | dating back to 1970. Where there is this leve! of conflict within

the avidence, we retum fo the masou given in the Norion and
Bagshaw case. ltis appropriate to make ar order and the
witness evidence may be tested at the public:inquiry,

Additiohally, where there is consensus-amongst the objectors
regarding the date gt which’ the ncg_n first began using the
claimed route; i.e. betwsen 2002 and 2005, there'is no
explanation or evidence nSSamg by the objeciors regarding &
significant event which would lead public user ¢ begin &t this

time, particularly where there is user-evidence provided from the

1970's and many wilnesses provide evidence of long and historic

“user of the order route, (please see paragraph 32 of Staterment
of Case).

- The further invesligations carried by Officers regarding the
- southem section of the route (south-of the fence installed by Mrs-

and Mrs Shepherd), (DSTA 21), indicate that this part of the

‘route has been used by 4 witnesses pricr to the diversion of
Foolpath no.4 in 1986/97, which is likely to be sufficient to claim
this part of the route under statute, Mr T Kilrier and Mr B Sullivan
_nﬁoc_aim particularly detasiled descriptions of the foute they had
-used prior to 1996/07, using the order route:in full io reach

destinations in the south of the. parish from their respective

residences in the north of the parish, thereby. avoiding vehicular
| routes.

‘Mr and Mrs Shepherd installed the stile in the fence, where there

was 1o requirement for them to do so and although they may
i ,,mm::_mmzm path” notices,

o
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Chjector

Objections

i Officers commenis

_ ﬁooﬁmﬁj rights. Gver | :m n_m__.nma route (Section 9
' Documentary Evidence Decision Report Para 9. ).

The dlaimed route cannot have been walked for the

statutory period of 20-years, as explained above. Thereis
insufficient user evidence as set out above.

Although there is mention by Roy Powell of use of the

claimed route dating back to the 1950’s.and to the path
being an important fink betwsen Pigtrough Lane/Donhead
Mill and the church, school and village amenities, this is not

_ borne out by-evidence.

The track shown onthe 1901 OS map between Ricketis

(Ponhead) Mill and Kelloways Mill (which the map confirms
was not a right of way) has not been shown onan .08 map
since 1901. On the 1925 OS map, Xm:oémwm Mill.is showr

as disused and there is no longer a track shown between

the Mills. This indicates that'since the closure of Kelloways
Mill prior to 1825, there has not been any sign on the
ground of & path at this location.

A public foetpath could have been, but was hot, claimed on-
the following prior occasions:

(i) under the NPACA of 1848 when the Parish Survey was

i done, nof in any subsequenf review:

i) in 1994 when the old Footpath 3 was closed;
(i} in 1296-7 when Fublic Footpath 4 was diverfed:
(iv} when the new fence was erected by Marcus: m:mnsma

1 in March 2012;-and

{v) when Wardour put up the-Permissive Path notice in
2012113,

It is. submitted that the evidence indicates that the path was-

not used enough .w_..o be evident from the ground or to come.

in late: mo_ﬁé earty 2015 and the Uc_wmo were at that time

“prevented from using the claimed route m_nomm,:m_.crm
‘application being dated 15 May 2015).

i The objectors identify that the path was ndt included in the
survey undertaken by the Parish Council on the waacouon of the

definitive map and statement.of pubiic rights of way, following the
National Parks and Access to-the Couniryside Act 1948, Ths
definitive map procedure was not exhaustive, hence legislation
o amend the definitive map and statement. Reliance may be
placed upon what the definitive map records, butnot on what it

| does not show and it'is noted thatin Wiltshire there are 1500

known anomalies in.the status and recording of rights of way and
cver 180 applications for definitive map medification orders.

Mr Barton sugdests & lack of use of the recorded Foofpaihs Nos.
3 and 4 Donhead St Andrew, from 1986 onwards, until Footpath

‘No.3 was closed in 1994 and the diversion of Focipath No.4 in

1997, due to-being overgrown, out of _.mvm_ﬂ and beingin such

_Qomm proxinmity to Kelloways Mill. He'is' owner and resident at

Kelloways Mill and has knowledge of these paths; howéver,

where the recorded footpaths were out of repair, it is possible

that the public sought aliernative routes within the vicinity.
perhaps over the claimed route.

The objectors consider that it is unttue that the majority of the
village want this new path and it is true that a vocal mirority want
it. However, it should be noted in this case that the application is

‘made by Uozsmma St Andrew Parish O.aa:o____.. an elected body

representing the community:

i

H
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[Ohjector | Objections _. | | "Officers comments

Tin addition | find some winess siatements 1o be patently T _
unirue. | would be happy 16 challenge in court if necessary.

It is-alse unirue that the majority of the village wants this
new path; it is true thata vocal minarity want it, there is a-
_mam.m:_jnmﬁg residenis whe want nothing to do with the
idea, consider it to be unnecessary and who are unhappy
1 with ihe bad 1aste which has been gathered.

.§.m n_ms mooogum:wﬁ@ the arder is erroneous — the fence Officers agree that the fénce line recorded on the order Smc
between the land owned by the Shepherds and Wardour Ltd | does not accurately reflect the position of the fence on the
is not so close fo the oid route of Fooipath 4, it is 20m to the | ground and this line should be Jocated further south. At the time

south. of preparation of the map this fence line was not recorded on the
M _ _ _ Ordnarice Survey (OS) base map available and was inseriad
I.David Pitman | §note that the map attached to the Definitive Map incorrectly by Officers. This line does riow appear on the 0S8
; | Modification Order mistakenly shows the hew fence line 85 | base map and Officers wouid concur with objeciors on this point.
1 being roughly in the same position as Footpath m_.v.m.mo._..m i However, it is not considered that this inaccuracy materiaily
was diverted. This/is not the case; the boundary with the -affects the evidence or the Wiltshire Councit decision on the
Shepherds land is further south, _application. When withesses were completing the evidence

_ _ - forms, no fence line was shown on:-the map provided and many
‘Mrand Mrs: | Throughout this:application and on the plan atfached to the | of the wilnesses have annotated the map o include the fence
Shaw Order itself; the position of the New fence tine is incorrectly | where they believe it o be located. it is also noted that the map
shown. WG has assumed that that the northern boundary of ; provi ‘ded to withesses who used the route prior to the: diversion
the fand purchased by the Shepherds is approximately the | of Foolpath No.4 Donhead St Andrew in 1996/97 (DSTA21), did

i

: same . position-as Footpath 4 prior o its diversion in 1997 nof include the fence line and this map was not annotaled in any’ |

i {old FP4), This Is incorrect. The boundary is further south as | way by Officérs of Wiltshire Gotingi, allowing wilnesses to record

| shown by the biue line on the Plan. This location of the the route/s they had uged. Officers also consider it likely that
fence has always beefrshown on all plans produced by -when witnesses have made later referances to the location of the

. Wardour. Accordingly there 52 mﬁ:_moma part of the fence, they would have taken reference from the fence in its trug
o_m_ﬁma route on Wardour's land which-has not begn walked | location on the ground: it is in fact only the order map which
for the statutory peried of 20 years. To-llusfrate this point, records-the fence fine incorredtly. _
the approximate position of ald FP4 is shown by the red line i
on the Plan and the claimed route walked prior to 1997 (s | Whilst researching the ¢laim, Officers undericok a further
shown on theé map provided by the Parigsh Council on 10" consuitation amongst some 19 Users who claimed 1o have used

14
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! Chijector

Objections

. Officers commenis

1 our house. The ad vantage of doing this was fo avoid. the

admittedly not very heavy vehicular traffic along New Road.” Mr

- Sullivan has fived at Thom House; since July 1992 Mr Kilner
“and Mr Sullivan’s mﬁam:om mc@mmm”m that they were using part of
the diversion toute of Fooipath no.4, leading east of point A,
(please see order plan at DSTA 5), through Kelloways Mill field,

prior to the official diversion of the foctpath'in 1996/97, to
junction with Fooctpath no.3 mmmaﬁm south and accessing other

_parts of the-villags, from their respective residences at the north
i of the orderroute, avoiding vehicular routes.

i Additionally, Mrs Munro indicates on.her plarn, {DSTA 217, thal

she used the former route of Footpath no 4 at Mill Lane, past
Kelioways Mill and into the Mansfield, where she either turned

immediately left and inte Kelloways Mill field, leading south to'the

present route line of Foctpath Ro.4, or EE_J@ leftin the
Marnisfield and following the order route fo its junction with the
present line of Footpath no.4; although she does pul a question

“mark against ihe originat route on this map and states in her
‘response that "It is a long time age.”Mrs J Brown indicates that

she used the former rouie of Footpath no.4 past Kelloways Mill
and into the Mahsfield, wherelipon she tumed north to follow the
order route, or seuth following the arder rotte fo its:present
junction with Footpath no.4 and {eading west to junction with
Barkers Hill, beside mnmco:mau House, {DSTA 21). She clearly

| states that she tumed left upon ernttering the field, “Prior to. 1997

(a date of redirected foolpath) | walked the ofd foctpath which
went up the drive of Kelloway's Mill —in front of the house —~
keeping lefi of river to a bridge and gafe. Then [either turhed
right along the bottom of the field (now the foolpath in dispuie) or
feft.and then up the hill to Barkers Hilf {feaving foofpath just

| beside Beauchamp House).”

1 Although more witnesses do not ¢laim use of the southern

section of the route prier 1o 1996/97, 4 useérs haye dene so, Mr

T
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QObjector Objections Officers comments

M. ' Requests forpermission -~ -0 o AR S
John Repeated requests from people and bodies such as the In order to establish a right of way, public use must be “as of
Graham Ramblers Associaticn for consent to use the path also right”, i.e. without force, without secrecy and without permission.

i Paul Farrant

m David Pitman

H R Graham

confirm that the path was not walked as of right. This was
also shown by Mrs Barkham when she thanked Mrs Shaw
for being allowed to walk the path.

| do not consider that the Council has given proper
consideration to the many requests for consent to walk
along the Eastern boundary of the field, including those from
John Barton and Mr and Mrs Richard Lee made on 17" July

' 2012 referred to in my statutory declaration sworn on 57

February 2016 or to my conversation with Michael Cullimore
on 14" October 2014 also mentioned in my statutory
declaration.

Furthermore on 26" July 2016 | received an e-mail from
Andrews Stevens of Donhead Ramblers (see attached)
reguesting permission to walk along the permissive path
between Ricketts Mill and Kelloways Mill with the Ramblers
on 3™ September 2016. He had been advised fo contact me
by Richard Lee. Although outside the relevant period, as |
understand it, this does not suggest that the route had been
walked “as of right”.

My brother Gerald Pitman and | gave permission to various
village residents such as Belinda Blanshard and later John
Barton to walk parts of the field other than the public
footpaths. it was not possible to prevent entry to the field
because of the existence of 2 public footpaths but we
regarded that anyone walking did so on the basis that it was

| a path used with our discretion.

The Council has not given sufficient weight to the various
requests for consent which indicate that the walkers did not

The meaning of “as of right” was explored in the case of R v
Oxfordshire CC ex parte Sunningwell Parish Council [1989]
(town and village green registration). it had been considered in
the case of Hue v Whiteley 1928, that the state of mind of users
should be considered within the “as of right” test; however, in
Sunningwell Lord Hoffman doubted what Mr Justice Tomlin had
meant by this and stated:

“My Lords, in my opinion the casual and, in its context, perfectly
understandable aside of Tomlin J. in Hue v. Whiteley [1929] 1
ch.440 has led the courts into imposing upon the time-honcured
expression “as of right” a new and additional requirement of
subjective belief for which there was no previous authority and
which I consider to be contrary to the principles of English
prescription. There is in my view an unbroken line of descent
fram the common law concept of nec vi, nec clam, nec precario
to the term “as of right” in the Acts of 1832, 1932, and 1965.”

“In the case of public rights, evidence of reputation of the
existence of the right was always admissible and formed the ,
subject of a special exception to the hearsay rule. But this is not
at all the same thing as evidence of the individual states of mind
of people who used the way. In the normal case, of course,
outward appearance and inward belief will caincide. A person |
who believes he has the right fo use the footpath will use it in the
way in which a person having such a right would use it. But user
which is apparently as of right cannot be discounted merely i
because, as will often be the case, many of the users over a long |
period were subjectively indifferent as to whether a right existed,
or even had private knowledge that it did not. Where Parliament
has provided for the creation of rights by 20 years® user, it is !
almost inevitable that user in the early years will have been w

—
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Ohjections

Oficers comments

3

edge of the field. There is absolutely no evidence o suggest

 that they allowed people to walk the route other than on the

basis that it was a permissive path..

There are already 2 confirmed public footpaths-on the

! refevant land. Thus people had easy access fo the field and
1 it would be impossible to prevent anyone from walking other

than on the public footpaths, without taking up permanent
position in the field.

2012; however, even where this evidence is removed, there is

still 2 substantial body of evidence of user “as of fight”. Only 2
instances of permission being granted within the relevant user
period areprovided in evidernce.

Officers-do not agree that the evidence of Mrand Mrs Lee and
Nrs- Hopkiris should be discounited as user “as of right’, itis
claimed that Mr and Mrs Lee soughi permission from the
landowners Wardour Lid, on behalf of the village, which
gvidence suggests they requested at the same time as Mr
Barton, on 17 duly 2012 (there:is agreement amongst objectors
that Mrand Mrs Lee made this request, at this time). Mr Barton
received z letier of permission from Mrs Shaw dated 17 July
2012; howevaer, the date of the granting of permission to Mr and
Mrs Lee and the village is not known as no letter to this effect

from Mrs Shaw-and Wardour Lid, or evidence of how-this

germission was communicated to village residents, at that time,

- (permissive path notices wete not erected on site until autumn
- 2012). has been viewed by Officers of Wilishire Council. Where

the date of granting of this permission is not known, the. user,
evidence of Mr and: g_.m { ee cannot be discounted as user “as of

| right™.

Surely it would have been considered more important to the
landowner to confirm in writing Um:ﬂ_mm_on given io the wriole of
the village, than si imply writing a letter o give permission fo
cerfain individuals, i.e. Mr Barfon, particularly where it was not

| the landowner’s intention to dedicate public rights of way over.

the land. Additionally, if Mr ahd Mrs Lee were seeking

{ permission for the whole of the village to use the route, would it

not-have been more appropriate fo write 1o the Parish CounciL.
No evidence of permission being granted through the Parish
Council in July 2012 has been presented-to the Wiltshire
Councll, (please see Parish Council minutes 2012 at DSTA 23).
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| Officers comments _ _ T

village.

presented with evidencs in writing of mnw permission granted to
Mr and Mrs L.ee and lhe residents of the village. Mr Barton who
requésted permission at the same time as Mr and Mrs-Lee,
received a letter confirming the nm:z_mm_o: however, it would
appear that permission was not granted in writing to the whole of
the village, which is perhaps more important where it is not'the
lancowners intention'to dedicate public rights of way. Thereis no
reference within the Parish Council minutes of permission being
granted 1o 1be Smm@m i mo 12 mmm.ﬁb wmv _

ommonLaw Dédication

.. ﬁﬂ m.:.a ...gmm
Shaw

T WC commenis in paragraph 10.67 of the Decision Report
that there may be implied dedication under the Common

L aw by the Pitman family In respect of the section of the
claimed route north.of FP4, but itis accepted in law that the

| burden of proving this is on the claimants as Scott L. J. stated

in Jones v Bates "this is a very heavy burden and even quite

g formidabie 33\ of evidence may not suffice.. " The

various grants of {or ﬁmﬁmﬁm:omm o) permission ﬂo waik the
claimed route referred 1o below aiso run counteriec a

suggestion of an implied dedication. It is submitted that the

“burden of proof required for an implied permission has
Qmm% not been discharged in this case.

& public right of way. In his statutory declaration Mr David Pitman

| given and when. Mr David Pitman aiso states that “...we always-
fed everybody (o believe that it was at our discretion if they

There is liitie mSam:om Umﬁoa %m Ooc:ow_ ﬁrmﬁ M:m P:ﬁm: EE__«
carried any acts {o negate their intention to'dedicate the land as

confirms that “Whern we purchased the Land one or two pecple
asked us for permission to walk other than on the public
footpaths. ?ﬁm Belinda Bfanshard was one such person)and we
grated that permission,” This statement’is supporied by Mrs ;
Shaw, butis not referred to.in Mrs Blanshard's evidence form.
Mrs Blanshard's evidence has been diseounted as user “as of
right’; based on the comments made by Mr David Pitman and
Mrs Shaw.

Mr Pitman also states */ know my brother, Gerald Fitrman who
died-in 2009, also gave permission to some villagers to walk
other than on the public foctpaths®, which is supported by Mrs
Margaret Pitman in her.statutory declaration, in which she states

|l understand that from time to fime Gerald gave some villagers |
permission fo-walk on the fand other than on the public

footpaths.” However, Mrs Pitman provides rio further details of
these instances, e.g. did this permission refer o the claimed
route or just the land in general; o whom was this permission

walked anywhere etse on the field other than the foolpaths™, but
there is no further evidence given of how this permission was

22
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Objector

| Objections

Officers commentis

W

[ Torked close fo the stie near Kelloways Mill, with one route

going 1o the mill-and the other tuming west towards
Beguchamip House, which is more likely.

i A number suggest that they walked the route 1o access Mill

Lane and. the school and church. However, FP 3 was ¢losed
near Kelloways Mill between 1984 and 1996 due lo bridges

- being dangerously wesk and unsafe, so villagers cannot

have walked to the church/village hall during that period of
up to 2 years, This was not mentioned by any of the
claimants but the condition of the bridges is referred {o.in
the Parish Council's minutes; WC's files from the time of the

path diversion should aiso confirm this. Al that time. Mr John _

Barton pointed out that the old FP4 and old FP3 were rarely
used because’ they ran'se close 1o his house. This all clearly
indicates 2'lack of use of the claimed path and old FP3 and
4-to access Mill Larie; the church and school in the early
and mid 1990's.

The charts in paras. 10,17, 10.24 and 10.33 of the decisicn:
report-are misleading and uhireliable. No safe conclusions
can be drawn from them because they donotrelaie to a
particular period of Use, eg:

Para 10.17: witnessés refer to seeing others walking the
alleged ﬁm.ﬁ withaut providing details or dates, The
assertion Is.in any event irrelevant as we accept that pecple
walked — with permission —after 2003/5,

Para 10.24 ﬁmnﬂm:ow of user: only 3 claimants differentiate

between use in different periods of {ime. Presumably’ the
rest of the UEF's refer 10 use prior to the closure of the
footpath in 2014

Para 10.33: it is suggested that the owner knaw people

i were walking and did not stop them, Theexplanation for this
‘was thata few months after Wardour purchased the land,
as a gesture of neighbouriiness | gave consent fo.the Lees

subseguent mﬁmESQ Qmo_mﬂmco:mv cno@. Section 31(6) of the

I.mrémﬁ Agt- 1880,

Officers consider that there is sufficient evidence of public user

of the northerir section.of the route, o claim this part of the roufe.

under siatute.

Mr Barlon suggesis a lack of use of the recorded Footpaths Nos.
Jand 4 Danhead St Andrew, from 1986 onwards, until Footpath
No.3 was closed in 1994 and the diversion of Footpath No.4 in
1997, due to being overgrown, aut of repair and being in such

- close proximity to Kelloways Mill. However, where the recorded

fontpaths were out of repair, it is possible that the public sought

| alternative routés within the vicinity, pethaps over the claimed

route. Also, the section of Footpath 110.3 referred to as being
closed in 1994, is likely to be that section of the-former route of
Footpath no.3 at Kelloways Mill, as shown between points E, F

“and C on the diversion order pian at DSTA 20, not the

confinuation southwards to the drhurch from point &, which MET
Kilngr and Mr Sullivan wers using at that time to reach the south
of the parish form their respeciive residences lotated.in the north.
of the parish. They do not refer to any closure of this-part of their
route and Mr-Barion refers fo the footbridges being out of repair
at Keltoways Mill. There do not appear o be footbridges located

1 on the section of Foolpath ne.3 leading south io the church,
which would obsiruct the route of Mr T Kilner and Mr Sulifvan.

The charts within the report at Appendix B, refer io the
questions set out within the user evidence forms, and whilst they

+ do not include dates, seeing others walking the route for

example; is-useful supporting evidence only and one would
expect these statements to refer to the witnesses idéniified

1 period of user. itis the witnesses own recofection of their owr

use of the route whichis important.
Frequency of user — this is teken to refer fo he withesses Em

P

S
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Cbjectar

! Objections
!

QOfficers comments

Sufficiency (65t will rot be satisfied by oné farmily and their
frienids using the route, Analysis of the UEFS indicates that

2 or 3 families may have used the same path before 1996. It
is submitted that this does not satisfy the sufficiency test,

given that “general wandering”around the field on different

routes cannot establish a public right of way.

Without secrecy — It is submitted that the chart included at

para 10:33 of the decision report is irrelevant as it is not

clear from it what time/fs within the period of user these
replies relate to. _

explanation presented to Wiltshire Councit s to why public user
started at this time, for there to be such agréeement on this date.
On the other hand there is User evidence dating back to 1970.
Witnesses confirm that the field could be viewed from
Beauchamp House and that landowners were aware of use.

Officers do not agree that the evidence'of use pricrto 1996 is

1 confined fo 2-3 families alone-and there is no reasen why

evidence- submitted from members of the same family, outlining

i their individual use, should not be accepied in evidence.

Cther objections and: %wowmﬁmmﬁm

?ﬁ. and ‘Mrs
Shaw

* There are numerous further points and discrepancies éwﬁ:
could be raised, but which | have omitted at this stage in

order fo make this letter more manageabie.

_ _qﬂ._ma he order is E:am__&mn_ Ho_ﬁ_mm. mmoﬂmﬁm&.\ of State for

defermination, all ogmoﬂonm and supporters of the order will have
opportunity to submit theirevidence i full and will be-invited to
submit a statement of case o the Inspecior.

6.




